ABATEMENT. 


To an indictment for an assault in the Superior Court, the defend- 
ant pleaded in abatement that a prior indictment was still 
pending against him in the county court for the same cause. 
Held, that the plea is good; for the courts have concurrent 
jurisdiction ; and to avoid the mischief of having two indict- 
ments carried on for the same cause against the same per- 
son, the jurisdiction shall attach in the county court by the 
prior finding of the bill, and shall exclude that of the Supe- 
rior Court, except in its appellate capacity, unless it be shown 
that the first is carried on by fraud and covin, which may be 
replied by the State to such a plea. S. v. Yarborough, 78. 


ACCEPTANCE. Vide Evidence, 2; Bills of Exchange, 2. 


ACTIONS. 
Some actions, local in their nature, and some transitory ones, 
must be brought where the cause of action arises; but with 
these specified exceptions, no action can be brought in a 
county in which neither party resides. Navigation Oo. v. 
Benton, 422. 


ADMINISTRATORS AND EXECUTORS. 


1. An administrator against whom a suit originally commenced 
against his intestate is revived by sci. fa. may cunfess judg- 
ment on a writ subsequently issued against him as adminis- 
trator, and give in evidence the record of such judgment in 
support of his plea of fully administered to the suit revived 
by sci. fa. Reynolds v. Putney, 318. 

2. An administrator may retain assets to satisfy a debt due to 
himself on a note of his intestate endorsed to him after the 
death of the intestate and before granting administration. 
Id. 


. The personal representative of a deceased person is not liable 
to pay for the funeral expenses of the deceased, unless he 
contracts for them, or subsequently promises to pay for them 
—there is no implied promise to pay for them. Gregory v. 
Hooker, 394. 


. Where an individual of his own mere motion buried a deceased 
person, and without giving notice to the administrator of the 
expenses sued him, he was not allowed to recover. /d. 

. An executor shall not be permitted to become a purchaser at a 
sale made by him as executor, notwithstanding such sale be 
public, necessary, fair, for full price, and that those inter- 
ested were present and assented to the sale. Ryden v. Jones, 
497. 


AGENT. 


1. A. being indebted to the bank came to an agreement with it 
that he should make a sale on credit and take bonds payable 
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AGENT—Continued. 


2. 


3. 


to the bank, of which the bank would take such as might be 
approved in payment of his debt. A sale was accordingly 
made by A., who gave notice of the kind of bonds required, 
and he took from P., for his purchases, a bond payable to the 
plaintiffs, which was offered to the bank and refused as a 
payment and returned to A. to proceed as he might think 
proper. Held, that by this agreement A. became the agent 
of the bank to take and receive the delivery of the bond from 
P., and that the bond by the delivery to A. was therefore 
complete. Bank v. Pugh, 198. Held further, that the subse- 
quent refusal of the bank to give A. credit for it was not an 
attempt to undo the delivery and destroy the bond, and that 
if such an attempt had been made it would be ineffectual, 
for if an obligee once accept a bond he cannot afterwards 
disagree to it, so as to make it void. /d. 


Where a magistrate who had rendered a judgment on a war- 
rant, afterwards, at the request of an individual, signed the 
name of that individual, in his absence, as security for an 
appeal—/t was held, that although the individual might have 
given authority, in writing, to another to sign his name, yet 
that the magistrate was an unfit person for that purpose as 
he thereby blended the characters of party and judge. 
Weaver v. Parish, 319. 


An attorney acting for his principal should perform the act in 
the name of the principal. Locke v. Alexander, 412. 


AMENDMENT. 
After the term at which a cause was decided the Supreme Court 


will not amend the judgment, nunc pro tunc, on the motion 
of one party without notice to the adverse party; but upon 
such notice the amendment will be allowed. Cobb v. Wood, 
95. 


APPEAL. 


1. 


to 


The Supreme Court will not entertain an appeal, but will 
direct a certificate under Laws 1818, ch. 2, sec. 7, unless the 
appellant bring up the appeal bond with the record and file 
it in due time. Manning v. Sawyer, 37. 


. The appellant filed the record in due time, but omitted to file 


the appeal bond with it. Held, that on a mere suggestion 
and motion on behalf of the appellant a certiorari will not 
be granted, but that on a proper case appearing by affidavit 
a certiorari will be granted. Jbid. 


. There cannot be an appeal to the Supreme Court from the 


judgment of the Superior Court granting a new triadt for 
matter of law. S. v. Robinson, 188. 


. Nor from a judgment of respondeas ouster given on demurrer 


to a plea in abatement. /bid. 


. Nor from a decree disallowing a plea to a petition for distri- 


bution and ordering the defendant to answer, because these 
are not final judgments, sentences or decrees. Ibid. 


. If the appellee file the record in the Supreme Court he can 


afterwards obtain a certificate of the failure of the appellant 
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APPEAL—Continued., 


to bring it up, but the court must look into the record and 
affirm or reverse the judgment. Frazier v. Felton, 231. 


7. There is no method by which an indictment can be removed 
from the county court to the Superior Court for trial but by 
appeal after final decision. S. v. Yarborough, 78. 


Vide New Trial, 6. 


ASSETS. 


Where, on the division of an intestate’s slaves among his chil- 
dren, an allotment is made to A greater than that to B, another 
child, and to equalize the division A is directed, out of his 
share of the property, to pay a certain sum to B; this gives 
B a lien on the slaves for that amount; and if A’s adminis- 
trator sell the slaves allotted to A before such payment is 
made to B. the balance only of the purchase money will be 
assets in the hands of the administrator, after the sum 
directed is paid to B. Gregory v. Hooker, 394. 


Vide Administrators and Executors, 2. 


ASSUMPSIT. 

A declaration in assumpsit that defendant promised to pay the 
plaintiff for a certain house what “A, B and C should say it 
was worth” is supported by giving in evidence a written 
agreement that defendant would pay what “A, B and C 
should say.” Manning v. Sawyer, 37. 


ATTORNEY. Vide Agent, 3. 


AWARD. 


An award ought not to be set aside unless it certainly appears to 
be against law, and that in a case where the arbitrators 
meant to decide according to law. Jones v. Frazier, 379. 


BAIL. Vide Execution. 


BANK. 


It seems that the Bank of New Bern may take a bond payable 
directly to itself for a debt due to itself. Bank v. Pugh, 198. 


BARGAIN AND SALE. 


A bargain and sale is good, although the deed does not express 
that the consideration money has been paid. Brocket v. Fos- 
cue, 6A. 


BARON AND FEME. 


1. Husband and wife cannot join in detinue for a chattel if the 
husband had actual or constructive possession after mar- 
riage, for by the marriage and such possession the whole 
vests exclusively in the husband. Spiers v. Alexander, 67. 


2. The wife of the testator may be the person to whose safe- 
keeping his will, all in his own handwriting, is entrusted ; 
according to the acts of the last session of 1784, for in this 
there is nothing incompatible with that union of person and 


_ 283 








INDEX. 





BARON AND FEME—Continued. 


interest which exists in law between them. Harrison v. Bur- 
gess, 384. 


BILLS OF EXCHANGE, 


1. The drawer of a bill of exchange is entitled to notice of its dis- 
honor, though the drawee be not indebted to him either when 
the bill was drawn or fell due, provided the drawer had 
reasonable ground to believe that it would be honored; and 
a written authority from the drawee to the drawer, for the 
latter to draw, is a sufficient ground. Austin v. Rodman, 194. 


2 If a bill be payable after sight it must be presented within a 

reasonable time for acceptance, and immediate notice of non- 
acceptance given to the drawer. It is not sufficient to give 
notice of the non-acceptance and non-payment together after 
the day of payment has passed. And if in such case the 
drawer be discharged by the laches of the holder from his 
liability on the bill itself he will not be liable on a count for 
money had and received. J/bid. 


BOND. 


1. The condition of a bond will be so construed, by rejecting in- 
sensible words, as to fulfill in the intent of the parties. 
Gulley v. Gulley, 20. 


2. If an obligee once accept a bond he cannot afterwards disagree 
to it, so as to make it void. Bank v. Pugh, 198. 


Vide Injunction, 1. 2, 3, 


BOUNDARY. 


Under the act of 1791, ch. 15, it is sufficient to show that, by 
common reputation, a tract of land has certain known and 
visible lines and boundaries, although those lines and boun- 
daries belong to adjacent tracts and were not made for the 
land in dispute nor, in any deed thereof, recognized as the 
lines of such tract, for reputation and hearsay are of them- 
selves evidence of boundary. Tate v. Southard, 45. 


BREACH OF THE PEACE. 


A man shall not recover a recompense for an injury received by 
his own consent, provided the act from which the injury is 
received be lawful; but if two fight by consent, and one is 
beaten, he may recover damages for the injury, because fight- 
ing is an unlawful act. Stout v. Wren, 420. 


CAVEAT. Vide Land, 1. 


CERTIFICATE OF THE CLERK OF A COURT OF RECORD AS 
TO AN INSTRUMENT PROVEN IN HIS COURT. 


1. When the clerk of a court of record certifies that an instru- 
ment has been duly proved in that court, it is implied that 
everything required by law has been proved, upon the maxim, 
res judicata pro veritate accipitur. Horton v. Hagler, 48. 


2. But where he also states how it is proved, and omits a material 
circumstance required by the law, the certificate of due proof 
is disregarded, because by the certificate itself it appears it 


284 

















INDEX. 





CERTIFICATE OF THE CLERK OF A COURT OF RECORD AS 
TO AN INSTRUMENT PROVEN IN HIS COURT—Continued. 


was not duly proved. Held, therefore, that where a clerk of 

‘a county court certified that a bill of sale for a slave had 
been “duly proved by the oath of D. H., who proved the hand- 
writing of B. H., the subscribing witness, and of J. H., the 
maker of it,” the bill of sale is not evidence for the want of 
proof of the death or removal of B. H. Jd. 


CERTIORARI. Vide Appeal, 2° 
CHALLENGE. Vide Indictment, 8, 9. 
CLERGY. 
1. If a statute take away clergy from any offense, and another 
statute, either prior or subsequent, create that offense by its 
known, legal and technical name, all the qualities of its name 


will attach to it; hence it will stand ousted of clergy. S. v. 
Scott, 24. 


2. The statute 23, Hen. 8, c. 1, ousted murder of clergy. Our act 
of 1817, c. 18, gives to a slave the character of a human be- 
ing and places him within the peace of the State, so far as 
regards his life; hence, it is held, that one convicted of will- 
fully killing a slave, with malice prepense, is guilty of mur- 
der and not entitled to the benefit of clergy. /d. 


COLOR OF TITLE. 
It seems that the return of the sheriff upon a fi. fa. is colorable 
title under the act of '91, though no deed be made by the 
sheriff. Tate v. Southard, 45. 


CONDITION PRECEDENT. Vide Devise, 4. 
CONSTABLE. Vide Execution, 3, 4; Levy, 1. 


CONSTITUTIONALITY OF LAWS. 

1. When a cause was removed to this Court at a period when the 
Court, upon motions for new trials, considered matters of 
law only, and during the pendency of such suit the Legisla- 
ture declared that this Court does and shall possess the 
power to grant new trials upon matters of fact "as well ‘as 
law, the Court may consider the case on matters of fact, for 
such law is not unconstitutional. Harrison v. Burgess, 384. 


2. The power of limited taxation for county purposes is neces- 
sarily confided to the several county courts, and its exercise 
is no invasion of the Bill of Rights. Lockhart v. Harrington, 
408. 


3. The act of Assembly increasing the jurisdiction of a justice of 
the peace to $100 is not inconsistent or incompatible with the 
Constitution of the State. Wilson v. Simonton, 482. 


CORPORATION. 
1. The State Bank of North Carolina is a mere private corpora- 
tion. Bank v. Clark, 36. 
2. Semble, the residence of a corporation aggregate is not to be 
considered coextensive with the limits of the State. Naviga- 
tion Co. v. Benton, 422. 
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CORPORATION—Continued. 
Vide Mandamus, 1; Evidence, 3. 


COSTS. Vide Equity, 2. 
COUNTERFEIT BANK NOTES. Vide Handwriting, 3. 


COVENANT. 

A covenant of general warranty 1s subject to the same construc- 
tion that a covenant for quiet enjoyment is, and where the 
habendum in a deed is to a man and his heirs forever he may 
recover for an eviction on such general warranty, though the 
clause of warranty should not mention to whose benefit it 
inures, for it shall be intended for the benefit of the person 
to whom the conveyance was made. Herrin v. McEntyre, 410. 


DAMAGES. Vide Verdict, 2. 
DEBTOR, REMOVAL OF. Vide Evidence, 6. 
DECLARATION. Vide Assumpsit, 1; Pleas and Pleading, 2, 3. 


DEED. 

1. Any alteration of a deed or writing, if made by the party 
claiming under it, avoids it, whether the alteration be in a 
material and obligatory part or in an immaterial or useless 
part, provided it be done by design. Nunnery v. Cotton, 222. 


2. When a deed for land contains an acknowledgment of the bar- 
gainor of the receipt of the consideration and a clause exon- 
erating the bargainee therefrom, it amounts to a release and 
is a bar to an action for the purchase money. Brocket v. 
Foscue, GA. 

3. In assumpsit for such purchase money no parol evidence can 

be received to show that it is unpaid, because it is contradic- 

tory to the deed. /b. 


Vide Agent, 1. 


DESCENT, 


An estate descends to A. from his mother, and from him descends 
to E., his niece of the whole blood; E. shall hold the estate 
to the exclusion of M., who is sister of the half blood to A. 
on the paternal side. Navigation Co. v. Benton, 423. 


DETINUE.: Vide Baron and Feme, 1. 
DEVISE. 


1. A. devises lands and slaves and other personal property to 
M. L. D., but if she “dics without having heirs, then, and in 
that case the property bequeathed to her shall be divided 
into four equal parts between his brothers J., H. and S., and 
B.’s children.” Held, that the limitation over is too remote, 
and that the whole estate vests absolutely in M. L. D. Dar- 
idson v. Davidson, 163. 
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DEVISE—Continued. 


2. Devise as follows: “I lend to my wife the plantation whereon 
I now live, and after her decease I give and bequeath the 
said land unto my child that my wife is now pregnant with, 
if a boy, and if it should be a girl, I give the said land to my 
son H. upon his paying unto the said child, if a girl, £100.” 
Held, the legacy of £100 is not payable until the death of tes- 
tator’s widow. Justices v. Crawford, 241. 


3. Devise to A., and if he dies without any lawful begotten heir 
of his body, then to his brothers and sisters. Held, that the 
devise to A. is of an estate-tail which, by the act of 1784, is 
converted into a fee simple, and the ulterior limitation is 
therefore void. Sanders v. Hyatt, 247. 


4. A., by his will, devised to his son W. certain lands, reserving 
to his wife a life estate in part thereof, and declared it to be 
his will, in case the child with which his wife was then preg- 
nant should be a male, that after her death, the portion in 
which she had a life estate should descend to such child; and 
in the event of the death of his son W. or the death of the 
child with which his wife was pregnant, if a male, that the 
survivor should have the whole; if either died without law- 
ful issue, if both died without issue, then that J. S., a nephew, 
should have a portion of the land. The wife was delivered 
of a daughter; and it was held that J. S. took nothing, for a 
precedent estate becomes a precedent condition or otherwise 
to an ulterior limitation, according to the intent, and as no 
son was born, the contingency upon which the testator de- 
signed his nephew to take never happened. The language of 
the will made the birth of a son a condition precedent, and 
there was no evidence of intent to dispense with the perform- 
ance of the condition. Stephenson v. Jacocks, 285. 


DISCOVERY. 


R. being a creditor of D. by bond, files his bill against D. and M., 
charging that D. had fraudulently conveyed property to M. 
sufficient to pay his debt, and praying a discovery, account 
and satisfaction. Bill dismissed upon hearing, because R. 
had not reduced his debt to a judgment, and actually issued 
execution. Rambaut v. Mayfield, 85. 


EQUITY. 


1. I. made a deed to 8S. for land, which was destroyed before reg- 
istration by a combination of I. and §8. to defraud a creditor 
of S.; and afterwards, but before the act of 1812, ch. 4, the 
land was sold under an execution against S., who was present 
at the sale and declared the land was his and urged P. to 
buy it, who accordingly did purchase it. Quere? Did the legal 
title of the land pass by the sheriff's sale? Held, that it was 
unnecessary to decide that here, because P. had no means of 
showing it at law as the deed was destroyed, and that gave 
him the right to resort to equity. Held also, that he might 
do so after an ineffectual attempt to defend himself at law 
against I. Held also, that if S. was only the equitable owner 
his conduct at the sale would constitute P. his assignee in 
equity and authorize him to call for the legal title. Price v. 
Sykes, 87. 
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EQUITY—Continued. 


2. Infants who prosecute an unjust claim at law, and thus com- 
pel the defendant there to come into equity for an injunction 
and relief, and who here again set up an inequitable defense, 
shall pay costs, Ib. ° 


3. Though a bill deficient in matter .cannot be aided by the de- 
fendant’s answer, or by proofs in the cause, yet when suffi- 
cient matter is stated, but insufficiently verified, the want of 
sufficient verification may be supplied by proofs or admissions, 
Edwards v. Massey, 359. 


4. A bill. in equity may be framed in the alternative with a 
double aspect, and relief may be granted in either case, as 
circumstances may require; and relief may be given under 
the general prayer in a bill, provided it be in accordance 
with, and not contradictory, to the particular relief prayed 
for. Foster v. Cook, 509. 


JURISDICTION OF, AS TO CHARITIES. 


Moses Griffin made his will containing the following devises and 
bequests: “I appoint E. G., W. G., ete., trustees of my estate 
and executors of my will. I give the remainder of my estate 
(after certain legacies and payment of his debts) to my said 
trustees and executors in trust, to be managed by them to 
the best advantage for the purposes hereinafter mentioned. 
I desire that my landed property shall not be sold, but rented 
out to the best advantage. I desire that my trustees and 
executors, out of the issues and profits of my estate—real 
and personal—shall purchase two acres of ground in New 
Bern, and as soon as the funds arising from the profits of 
my estate be deemed by them sufficient to make a commence- 
ment, that a brick house shall be erected on said land, suit- 
able for a school room, and finished in a plain manner, fit 
for the accommodation of indigent scholars, and to be called 
‘Griffin’s Free School.’ And it is my desire that as soon as 
the house is finished, and the funds arising from the profits 
of my estate will admit, a proper school-master shall .be 
employed to teach and educate therein as many orphan chil- 
dren, or the children of poor and indigent parents, who, in the 
judgment of my trustees, are best entitled to the donation, 
as the funds are found equal to. And it is my wish to clothe 
and maintain the indigent scholars as well as to school them ; 
and when they shall arrive at the age of fourteen, it is my 
desire that my executors bind them out to suitable occupa- 
tions. And to prevent misconception, my meaning is that the 
amount of my estate—real and personal—be considered as a 
principal sum, and remain undiminished forever, and that 
the issues and profits only shall be appropriated to the sup- 
port of the said free school. And it is my desire that all 
interest arising from money be put out at interest again, and 
be deemed principal, and continue at interest until, by my 
executors, it shall be deemed sufficient to put the institution ° 
in operation.” The heirs at law and next of kin filed this 
bill against the executors and trustees, praying that the 
trusts might be declared void, and that the defendants might 
be declared trustees for them, and for an account. Held, by 
a majority of the Court, that the stat. of the 43 Eliz., c. 4, 
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JURISDICTION OF, AS TO CHARITIES—Continued, 


s is in force in this State, and that the court of equity, by 
virtue of it, has jurisdiction of all charities. Held also, that 
independent of that statute, and though the jurisdiction of 
charities in England belongs to the court of chancery, not as 
a court of equity, but as administering the prerogative of 
the Crown; the court of equity of this State has the like 
jurisdiction, for upon the revolution the political rights and 

f duties of the King devolved upon the people in their sover- 
eign capacity, and they, by their representatives, have placed 
| this power in the courts of equity by Laws 1778, c. 5, and 
1782, c. 11. But if this were not so—it is further held, that 
| as there are trustees and a trust for a definite charity, and 
a specific object pointed out, the Court would, as a mere mat- 
ter of trust, take cognizance in this case by virtue of its 
i F ordinary jurisdiction as a court of equity. Held also, that if 
the court of equity had no jurisdiction of charities, as such, 
nor of a trust relating to them, and could not, upon a bill by 
the trustees or others, establish the charity by decree, yet, 
inasmuch as the estate of the trustees is good at law, and 
the condition or trust is certain and not unlawful, no trust 
results in this case for the heir or next of kin; and, there- 
fore, the bill is dismissed. Held also, that this will doth not 
create a perpetuity, for the trustees have the power of alien- 
ation, and though notice to the purchaser might affect him in 
equity, yet, that being a circumstance collateral to the power 
of selling, will not affect the question of perpetuity ; and the 
clauses in the Bill of Rights and Constitution were designed 
only to prevent dangerous accumulations of individual wealth, 
and referred to estate-tail alone; the establishment of a per- 
manent fund for charitable uses does not come within the 
mischief and is not prohibited by either of those clauses nor 
by the common law. Griffin v. Graham, 96. 


EQUITY, JURISDICTION OF. 


A., by his will executed in North Carolina, appointed four execu- 
tors, two of whom resided in Tennessee, and devised to his 
nephews and nieces certain lands in Tennessee, directing his 
executors, previous to a division of these lands among the 
devisees, to raise therefrom such sum as would be sufficient 
to pay all his debts. The rest of his property he directed the 
executors to sell, and the money arising therefrom he be- 
queathed to complainant. On a bill fiied against the execu- 
tors and devisees, showing that the acting executor in North 
Carolina had applied a portion of complainant’s residue in 
payment of testator’s debts, and praying that the lands 
charged might be sold, and she reimbursed, it was held, that 
as the lands were without the limits of North Carolina no 
decree could be made by this Court against the acting execu- 
tor here to sell those lands. Blount v. Blount, 365. 


Vide Ne Eveat, 1. 


ERROR. 

1. It is not error for husband and wife to appear by their attor- 
ney, for although they are but one person in law the husband 
may make an attorney who shall appear for both him and 
her. Frazier v. Felton, 231. 
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ERROR—Continued. 


2. The refusal of an inferior court to allow pleadings to be 
amended, or to continue a cause, or any exercise of a mere 
power of discretion—/eld, not to be an error for which the 
judgment will be reversed on appeal or writ of error. Arm- 
strong v. Wright, 93. ; 


3. Nor is it an error to refuse a new trial, which is moved for on 
the ground that the verdict is against evidence. Ibid. 


ESCAPE. Vide Sheriff, 2. 


EVIDENCE. 

1. The declarations of a party cannot be offered in evidence on 
his behalf, in any case, unless they accompany acts, and be 
pars res gestae, and are offered as such. They are not admis- 
sible even to show the insanity of the prisoner. Held, there- 
fore, where a prisoner had committed homicide at 10 o’clock 
at night of one day, that evidence of what he said the nezrt 
morning could not be received to prove his derangement. S. 
wv. Scott, 24. 


2. Acceptance and payment of a check is prima facie evidence 
that the acceptor had the necessary funds of the drawer, and 
it is incumbent on the former to show that he had not. Bank 
v. Clark, 36. 

3. The books of accounts kept by the bank of the dealings between 
it and a customer are not evidence for the bank in a suit 

between it and the customer. /J/bid. ‘ 


4. By the true construction of the act of 1806, the certificate of 
the adjutant-general is evidence only in such cases of delin- 
quency of the officers of militia in making returns, as consist 
in not making returns to himself. Held, therefore, that he 
cannot certify that a colonel of cavalry did not make his 
return to the major-general. Governor v. Jeffreys, 207. 


5. It is competent for one charged with the murder of a slave to 
give in evidence that the deceased was turbulent; that he 
was insolent and impudent to white persons. S. v. Tackett, 
210. 

6. The certificate of the justice of the peace required by the “act 
to punish persons for removing debtors out of one county to 
another” is intended solely for the benefit of the person who 
removes the debtor; it is only a mode of proof that the debtor 
has duly advertised; it may, therefore, be obtained at any 
time, either before or after the removal; and it may be dis- 
pensed with altogether if the party can make the same proof 
by other testimony. Mann v. McVay, 226. 


7. Evidence is admissible of the declarations of a testator made 
at any time subsequent to the execution of the will, which 
goes to show that the testator believed the contents of the 
will to be different from what they really are; or declara- 
tions by testator of any other circumstances which show that 
it is not his will, are inadmissible. Reel v. Reel, 248. 


8. If two individuals endorse a note in virtue of a mutual under- 
standing with each other to lend their names for the accom- - 
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EVIDENCE—Continued., 


modation of the maker, evidence may be left to a jury of such 
nrutual understanding or agreement. Love v. Wall, 313. 


9. The declarations of a deceased person that he was poisoned by 
certain individuals, not made immediately previous to his 
death, but at a time when he despaired of his recovery and 
felt assured his disease would prove fatal, are admissible as 
dying declarations. S. v. Poll, 442. 


10. When a common design is proven, the act of one in furtherance 
of that design is evidence against his associates, but the dec- 
larations of one of the parties can be received only against 
himself. Jbid. 


Vide Inquisition, 4, 5; Certificate of Clerk, 2; Deed, 3; Adminis- 
trators and Executors, 1; Fraud, 1; Witness, 2; Highway, 1; 
Slaves; 2; Assumpsit, 1. 


SXECUTION. 


1. When a defendant in execution once obtains his liberty by the 
assent of the plaintiff he cannot be retaken, and if he be one 
of several defendants in the same suit the plaintiff can 
neither retake him nor take any of the other defendants—and 
hence it is held, that if there be judgment against two, and 
the plaintiff: take one in execution, and discharge him, the 
bail of both is exonerated. Bryan v. Simonton, 51. 


2. When a sheriff had levied an execution on certain lands, and 
a ven. ca, together with a special writ of fi. fa. issued after- 
wards on the same judgment, and was levied by the sheriff 
on goods which, seven days prior to that time, he had seized 
by virtue of a fil. fa. issuing on a younger judgment, the 
court directed the proceeds of the sale to be paid in satisfac- 
tion of the fi. fa. which first came to hand and was first 
levied. Allemong v. Locke, 325. 


3. When a magistrate issues an execution in the first instance 
against goods and chattels, lands and tenements, such execu- 
tion is not in the form required by the act of 1794; but if the 
constable return, that in default of chattels he has levied on 
land, it corrects the irregularity, and the informality is also 
cured by the 16th section of the act of 1794. Lanier v. Stone, 
329. 


4. It is not necessary that a ven. cz. issuing on a constable’s levy 
should be made returnable to any given time. Ibid. 


5. Where an execution is levied upon property, and the plaintiff 
in such execution, to favor the defendant, forbears to sell, 
and holds on under the lien thereby created, the property 
may be sold under executions of a younger date. Carter v. 
Sheriff, 483. 


EXECUTORS. Vide Administrators and Executors. 


FRAUD. 


1. Whether a deed be fraudulent or bona fide is a question of 
fact and possession, or the want of possession, is but evidence 


r . 291 








INDEX. 








FRAU D—Continued. 


tending to establish the question one way or the other. 7'rot- 
ter v. Howard, 320; Smith v. Niel, 341. 


2. If the plaintiff, in a magistrate’s judgment, knows that the 
defendant has personal property sufficient to satisfy his 
execution, and permits the constable to levy on land, and 
return no personal property to be found, moves on such return 
and levy for a ren. ex., causes a sale and becomes himself the 
purchaser of the land, it is not a fraud in law, but should be 
left to a jury to draw a conclusion from. Lanier v. Stone, 
329. 

3. Whether a conveyauce is made with an intent to defraud 
creditors or not is a question of fact and not of law. Smith 
rv. Niel, 341. 

’ 

4. When A makes a fraudulent conveyance of his property prior 
to the recovery of a judgment against him by B for a tort, B, 
although not a creditor at the time the conveyance was made, 
is entitled after judgment to a scire facias, under the act of 
1806. McEriin v. Benning, 474. 


| 
| 
| 
| 


GIFT. 
1. When a gift of a chattel is found or stated in a case, a delivery 
is presumed, because without it it is not a gift. Spiers v. 
Alexander, 67. 


2. And such possession of the donee will be presumed to continue 
unless the contrary be found or stated, especially if it ap- 
pear that another claimed and exercised ownership from a 
particular subsequent period. J/bid. 


GRANT. 


An instrument purporting to be a grant for land, which was un- 
der the great seal of the State, was signed by the Governor 
and recorded in the Secretary’s office, but was not counter- 
signed by the Secretary, will not pass the land, and is void. 
Hunter v. Williams, 221. 


GUARDIAN. 


1. The proper construction of the act of 1795, ch. 15, is that it is 
incumbent on an infant, after arriving at full age, not only 
to “call on his guardian for a full settlement,” but to have a 
final adjustment of all accounts, matters and things with his 
guardian within three years, and either sue for any balance 
which may be due him, or notify the securities to the guar- 
dian bond of the situation in which he stands to the guar- 
dian. Without such conduct on the part of the infant the 
securities are discharged. Johnson v. Taylor, 271. 


2. The county courts have the same powers with a court of equity 
to rectify mistakes in the settlement of a guardian’s account, 
provided the mistake be clearly shown. West v. Kittrell, 493. 


HALF BLOOD. Vide Descent, 1. 
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HANDWRITING. 


1. A witness who has never seen a person write, nor received 
letters from him, and has no knowledge of his handwriting 
but that derived from having received bank notes in the 
course of business, which purported to be signed by the per- 
son as president of the bank, and which were reported to be 
genuine, is incOmpetent to prove his handwriting, or to prove 
that a bank note purporting to be signed by him is counter- 
feit; at least, unless tne ordinary occupation of the witness 
is such as to render it probable that he has received and 
passed large sums, so as to become a skillful judge, and un- 
less it appear that he has actually passed them so long ago 
as to allow time for the return of them, if spurious. S. v. 
Allen, 6. 

2. The modes of proving handwriting are by the evidence of 
those—jirst, who have seen the person write, which is most 
certain; second, who, in the course of correspondence, have 
received pertinent answers or other letters, of such a nature 
as renders it highly probable that they were written by the 
person; third, who have inspected and become acquainted 
with ancient authentic documents which bear the signature 
of the person. /d, 


3. It seems that a witness having no knowledge of the handwrit- 
ing of the person but that derived from the signatures to 
bank notes, if he be a banker, and in that character has 
habitually for several years received and paid away large 
sums in such notes which he believed to be genuine, and were 
so reputed, is competent to prove that a note purporting to be 
a bank note, and to be signed by the same person, was not 
signed by him, and is counterfeit. Jd. 


4. The handwriting of a magistrate to his offivial acts need not 
be proved by himself, though within the process of the court, 
but may be proved by any person acquainted with it. Ains- 
worth v. Greenlee, 190. 


5. The subscribing witness to a bond must be produced to prove 
it, upon the plea of non est factum, but the parties are not 
confined to his testimony, and the obligee is at liberty to give 
evidence also of the handwriting of the obligor, or of any 
other fact tending to establish that it is his bond—as his 
acknowledgment, or the like. Holloway v. Lawrence, 49. 


HIGHWAY. 

By an act of the Legislature passed in 1810, three commissioners 
were appointed, whose duty it was made to examine a cer- 
tain turnpike road and make report of its state and condition 
at each county court; and if, from their report, it appeared 
that the road was not kept in good order a prosecution was 
to be instituted against the proprietors. By an act of 1819 
the power of appointing the commissioners was vested in the 
county court, their number reduced to two, and it was made 
part of their duty to give information to the grand jury of 
the Superior Court when the road was out of repair. On an 
indictment against the proprietors the commissioners, under 
the act of 1819, who reported the road tg the grand jury as 
being out of repair, may be permitted to prove the state of 
the road, notwithstanding the act of 1810 declares that the 
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HIGHWAY—Continued. 


proprietor shall not be indicted, except upon the view and re- 
port of the commigsioners reported by the act of 1810; for by 
the appointment of those under the act of 1819 those under 
the former act ceased to exist, and yet the proprietors must 
be liable, as the convenience of the pyblic and their interest 
in a highway cannot be surrendered by implication. 8. v. Ho- 
worth, 346. 


HOMICIDE. \ 


1. 


7. 


The whole design of the act of 1817, “to punish the offense of 
killing a slave,” was to make the homicide of a slave extenu- 
ated by legal provocation—manslaughter, and to punish it as 
such. It does not go further and determine the degrees of 
the homicide, but leaves them to be ascertained by the com- 
mon law. S. v. Tackett, 210. 


. At common law, and between white persons, a slight blow will 


not excuse a homicide—for that must be on mere necessity. 
but it exists in the very nature of slavery that the relation 
between a white and a slave is different from that between 
free persons, and, therefore, many acts will extenuate the 
homicide of a slave which would not constitute a legal provo- 
eation if done by a white person. Jb. 


. Words will not extenuate a homicide to manslaughter; but it 


is not correct to say “that a slight blow, not threatening 
death or great bodily harm, will not extenuate if the weapon 
used by the slayer be not a deadly one,” because that author- 
izes the inference that a blow to constitute a legal provoca- 
tion must threaten death. Jb. 


. If he on whom an assault is made with violence or circum- 


stances of indignity resent it immediately by killing the 
aggressor, and act therein in heat of blood and under that 
provocation, it is but manslaughter. /b. 


. The general rule is, “that words are not, but blows are a suffi- 


cient provocation to lessen the crime of homicide to man- 
slaughter ;” to this there are a few cases forming exceptions, 
but they depend on very particular circumstances. Jb. 


. Where, upon words of reproach on both sides between Y. and 


B., the latter approached the former and struck him a violent 
blow with his fist which staggered him, and the company 
separated them, and were taking B. away when Y., within 
one minute, advanced upon B., who extended his arm to take 
hold of him, and Y. immediately stabbed him with a knife, 
which he had not shown before. Held, that if death had 
ensued, it would not be murder, but manslaughter, notwith- 
standing the separation for a minute and the weapon, for 
the wrath of the accused kindled in the highest degree by 
the blow would not reasonably subside in that period, and in 
such case the instrument makes no difference. 8S. v. Yar- 
brough, 78. 

Necessity distinguishes between manslaughter and excusable 


homicide and not between the former and murder. Its ab- 
sence is common to both murder and manslaughter. /b. 
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HOMICIDE—Continued. 


8. A killing on sudden quarrel, to avoid great bodily harm, places 
a man under circumstances amounting to legal provocation, 
and though such circumstances cannot justify or excuse the 
act, yet on account of human frailty the homicide is extenu- 
ated and is but manslaughter. 8S. v. Roberts, 349. 


9. A well-grounded belief that a known felony is about to be com- 
mitted will extenuate a homicide committed in prevention of 
the felony, but not a homicide committed in pursuit by an 
individual of his own accord. S. v. Rutherford, 457. 


INDICTMENT. 


1. The property in a slave is not the essence of the offense of the 
murder of him, and it is immaterial whether it be laid in the 
indictment or not. Hence, it need not be proved upon the 
trial as laid. Quere;: If the property be proved different from 
that laid? S. v. Scott, 24. 


2. When a bill of indictment is found by the same grand jury 
which made the presentment, upon'the testimony of some of 
their own body not sworn in court as witnesses, such pro- 
ceeding is in opposition to the act of 1797, ch. 2, sec. 3, and 
the bill must be quashed, S. v. Cain, 352. 


3. A caption of an indictment forms no part of the indictment, 
therefore it is not a ground for arresting judgment, that the 
indictment does not show in its caption that it was taken 
before a court in North Carolina. While the indictment 
stood on the records of the court below it appeared to be an 
indictment of that court. and when sent to this Court the 
caption of the record, of which it is a part, officially certified, 
renders it sufficiently certain. 8S. v. Brickell, 354. 


4. To support an indictment for taking away property it must be 
a violent taking from the actual possession of the owner at 
the time. 8S. v. McDowell, 449. 


5. An individual who acts as an ordinary keeper without taking 
out license and giving bond, but who has a license to retail 
spirituous liquors, may be indicted on the act of 1798, ch. 501, 
for exacting more than the rates established by the courts of 
his county, and he is estopped from denying that he is a 
tavern-keeper. S. rv. Wynne, 451. 


6. All that is necessary as regards laying the time in a bill of 
indictment is that the offense shall appear to have been com- 
mitted before the finding of the bill, except in those cases 
where the time forms part of the offense. 8S. v. Haney, 460. 


. In general, the time is not traversable, and if it be laid after a 
scilicet, and be repugnant to the time laid in a former part 
of the indictment, the scilicet will be rejected as superfluous, 
Ibid. 


8. In an indictment for sending a challenge, it is not necessary 
to set out a copy of the challenge, and if an attempt be made 
to set out in the indictment a copy, and it varies slightly 
from the original, as by the addition or omission of a letter 
no ways altering the sense, it seems such variance is not 
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fatal, and after verdict, it is cured by the act of 1811. 8S. v. 
Farrier, 487. 


9. A challenge to fight a duel out of the State is indictable, for its 
tendency is to rouse the passions and produce an immediate 
breach of the peace. J/bid. P 


ENDORSEMENT. Vide Evidence, 8; Administrators and Execu- 
tors, 2. 


INFANTS AND INFANCY. Vide Equity, 2; Guardian, 1. 


INJUNCTION, 


1. The act of 1800, ch. 9, does not require a bond of any particu- 
lar form to be given for obtaining an injunction. Gulley v. 
Gulley, 20. 


2. If a bond given upon obtaining an injunction be conditioned, 
“If the said R. G. (the complainant) should dissolve the in- 
junction, and pay the sum recovered at law, and interest,” 
the words “should dissolve the injunction, and,” will be re- 
jected as insensible. | /bid. 


8. It is no objection to such a bond that it is taken for double the 
amount of the recovery at law, nor that it provides in the 
condition for the payment of interest on the sum recovered, 
should the injunction be dissolved. Jb. 


INQUISITION. 

1. It is most proper than an inquisition should distinctly find the 
party to be a lunatic or an idiot, but it will be sufficient if an 
equivalent description be used, as that he is of insane mind, 
Armstrong v. Short, 11. 


2. An inquisition finding the party “to be incapable of managing 
his affairs” only, is defective and void. /bid. 


3. No person is entitled-to a traverse to an inquest of office in its 
proper and technical sense, under st. 2, Ed. 6, so as to vacate 
the office, unless he be interested at the time of finding it. 7b. 


4. But such inquest, when offered in evidence, is only presump- 
tive proof against persons not parties or privies. Ibid. 


5. Held, therefore, in debt on bond given after office found, where 
an inquisition was pleaded for the fefendant, that the plain- 
tiff might. in his replication, traverse the truth of it, and 
upon the trial, give evidence to verify the replication. Jbid. 


- 


JUDGMENT, PURCHASE OF. 


Where A pays to the sheriff the amount of an execution in his 
hands in favor of B against C, if B afterwards assign his 
interest in the judgment to A, such a payment shall be 
deemed a purchase and not a satisfaction of B’s claim. Car- 
ter v. Sheriff, 483. 


JUDGMENT FINAL. Vide Appeal, 3, 4, 5. 


JURISDICTION. Vide Guardian, 2; Equity, Jurisdiction of, 1. 
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JUROR. Vide New Trial, 2, 3. 


JURY. 

1. It is the province of the jury to decide, not only on the veracity 
and credit of the witnesses, but also on what facts are proved 
by their testimony, and it is error in the court to direct the 
jury to infer one fact from another. Bank v. Pugh, 198. 


2. Under the act of 1796, a judge may say to a jury that a par- 
ticular fact is proved, if the jury believes the witness depos- 
ing to such a fact. Sneed v. Creath, 309. 


8. Misconduct on the part of a jury to impeach their verdict must 
be shown by other testimony than their own. S. v. McLeod, 


34. 


LAND 


1. D. entered a tract of land in 1777, which T. claimed in virtue 
of an improvement and occupancy; T. could not caveat the 
entry because he would not take the oath of allegiance to 
the State, and for that reason he assigned his right to M., 
who was to enter the caveat at the expense of T., and in trust 
for him; M. caveated and finally obtained a grant, and T. 
filed this bill for a conveyance. The bill is dismissed because 
the acts of April, 1777, and November, 1777, expressly require 
the oath to be taken by all persons who enter land, and T. 
could not, therefore, have made the entry or caveat himself, 
and the agreement between him and M. was an evasion of 
those acts and a fraud upon the State. Thompson v. Eng- 
land, 137. 


2. W. A. made an entry of land, paid the fees and purchase 
money, and obtained a warrant vf survey, and applied sev- 

° eral times to the county surveyor to make the survey, but 
he declined doing it, and made W. A. a deputy for that pur- 
pose just before the entry would lapse. W. A. proceeded to 
make the survey as deputy, returned it to the office, and 
obtained a grant. F. W. had entered the same land, with 
notice of W. A.’s entry, and being also a deputy surveyor, 
fraudulently made out a plat of survey from W. A.’s field- 
book, which he returned into the office, and obtained a grant 
prior to that of W. A., who filed a bill for relief and a con- 
veyance of the legal title from F. W. He did not state that 
either he or the chain-carrier had been sworn. Held, that 
W. A. was not entitled to relief, and his bill was dismissed 
because the survey had been made by himself and not on 
oath. Avery v. Walker, 140. 


3. If a navigable lake recede gradually and insensibly, the dere- 
lict land belongs to the riparious proprietor; but if the reces- 
sion be sudden and sensible, such land belongs to the State; 
and it seems is the subject of entry under the act of 1777, 
c.1. Murray v. Sermon, 56. 


4. Where a part of a tract of land is included in A’s deed or 
patent, and the same part is also included in B’s deed or 
patent, and each grantee is settled upon that part of land 
comprised in his deed or patent, although not included in 
both deeds, the possession of the part included in both is in 
him whose deed or patent is the elder; but if one of them is 
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actually settled for seven years together, upon the part com- 
prehended in both deeds, the possession is his, and the other 
will be barred thereby. Orbison v. Morrison, 467. 


Vide Grant, 1: 


LEVY. 


1. Where a levy was made by a constable under a magistrate’s 
execution, on the defendant’s land, and returned on the same 
day to the county court, which commenced its session on that 
day, it was held that this was a return “to the next court” 
within the meaning of the act of 1794, sec. 19. Lanier v. 
Stone, 329. 


2. If a sheriff has levied an execution against chattels in due 
time, he may complete the levy by a sale after the return 
day, though he cannot levy after that day. Jd. 


Vide Execution, 3. 


. 


LIBEL. 


Though, from the publication of a libel unexplained, malice will 
be prima facie implied, yet, as the act may be innocent, and 
in some cases justifiable, the circumstances under which it 
was done should be left to a jury. Erwin v. Sumrow, 472. 


Vide Pleading, 3. 


LIMITATIONS. 


A debt barred by the statute of limitations is not revived by a 
direction in the debtor’s will, that certain property be sold, 
“and with the proceeds thereof, after paying my debts, they,” 
ete. Walker v. Campbell, 304. F 


Vide Pleas and Pleading, 1. 
LUNATIC. Vide Inquisition, 1, 2. 


MANDAMUS. 


When a corporate body strikes off the name of one of its members 
without giving him previous notice of their intention so to do, 
and affording him an opportunity of being heard in his de- 
fense, a mandamus to restore will be granted. DeLacy v. 
Navigation Oo., 274. 


MANSLAUGHTER. Vide Homicide, 1, 4, 7. 
MILITIA. Vide Evidence, 4. 


MESNE PROFITS.’ 


Mesne profits during the enjoyment under a defective title can- 
not be set off against the claim of interest upon the purchase 
money, because the possessor is liable to the rightful owner 
for them; but where it appears that the possessor has en- 
joyed the lands, and cannot be called to account for the 
mesne profits, the reason of the rule ceases, and it does not 
apply. Locke v. Alexander, 412. 


298 














INDEX. 





MONEY. Vide Receipt, 1, 2. 


MORTGAGE. 
A mortgage of a slave was made in 1789 to secure a debt due in 


March, 1793, and the mortgagee took possession at the date of 
the deed and continued it until 1815 without any account or 
acknowledgment. Held, that the mortgagor could not redeem. 
Such a lapse of time creates the presumption that the right 
of redemption has been abandoned. Harkey v. Powell, 17. 


MURDER. Vide Homicide, ‘4. 


NE EXEAT. 
The rule that courts of equity interfere by ne exeat, only in case 


of equitable demands, applies where money, not property, is 
the subject of controversy. Ediwards v. Massey, 359. 


NEW TRIAL. 


1. 


bo 


-1 


Although sufficient legal evidence be before the jury to justify 
the verdict, yet if improper testimony be admitted, after 
objection, a new trial will be ordered, because it cannot be 
known on which the jury relied. S. v. Allen, 6. 


. A person called as a juror in a capital case said on oath, that 


he had not formed nor expressed an opinion respecting the 
guilt or innocence of the prisoner; and after the verdict it 
was proved that he had declared a few minutes before, to a 
third person, “that he could not serve because he had made 
up his opinion,” which was unknown to the prisoner at the 
time he accepted the juror. Held, that there shall not be a 
new trial—jfirst, because such declaration was not on oath, 
and second, because it is contradicted by the juror on oath. 
8. v. Scott, 24. 


. If the insanity of a juror be alleged as a reason for a new 


trial, being a disqualification so easily perceptible from its 
nature, it must be proved by clear and full evidence. /b. 


. When a Superior Court grants a new trial for matter’ of law, 


there cannot be an appeal to the Supreme Court from the 
judgment of the Superior Court. S. v. Robinson, 188. 


. A new trial will be granted for misdirection, although the 


record does not show that the verdict ought to have been 
otherwise if the court had directed otherwise. Tate v. South- 
ard, 45. 


. It is not a ground for this Court to order a new trial that the | 


court below has not stated the case on the record, for the 
appeal is not necessarily from the opinion of the court on 
points arising out of the facts at the trial, but may be for 
error in the pleadings. Frazier v. Felton, 231. 


. When an objection is taken on trial to a bill of sale, because 


registered in the wrong county, and on a former trial be- 
tween the same parties the bill of sale was read without 
objection, it is a surprise on the party introducing the evi- 
dence, and a new trial will be granted to promote the justice 
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NEW TRIAL—Continued. 


of the case upon payment by the party seeking it of the costs 
of this and the Superior Court. Sneed v. Creath, 309. 


8. When the statement of the facts of a case before this Court is 
such as to admit-of two views of them, and it be doubtful 
which is the correct one. and according to one of them the 
law has not been administered in the court below, it is a 
ground for a new trial. 315. 


9. After an acquittal of a defendant on a State prosecution a new 
trial cannot be granted. S. v. Taylor, 462. 


NOTICE. Vide Bills of Exchange, 1, 2. 
ORDINARY KEEPER. Vide Indictment, 5. 


PATROLS. 


1. Some degree of discretion in the punishment of slaves is nec- 
essarily allowed patrols. Tate v. O'Neal, 418. 


2. If, in the exercise of this discretion, they inflict punishment 
they are not liable in an action to the master, unless their 
conduct clearly demonstrates malice against the owner. /d. 


PENAL STATUTE. 


In a penal statute, “or” will pever be construed “and,” so as to 
make it more penal. Held, therefore, that under the act of 
1816, ¢. 20, corporal punishment and fine cannot both be im- 
posed on a person convicted of a felony, within clergy. Held 
also, that the infamous punishment of whipping, therein pro- 
vided, ought to be restricted to infamous crimes; so that the 
true construction of the statute is, to refer the fine to man- 
slaughter, and the whipping to larceny and the like. S. v. 
Kearney, 53. 


Vide Pleas and Pleading, 2. 


PLEAS AND PLEADING. 


1. A sold to B a tract of land on 6 November, 1811, and took from 
him in payment thereof a bond given by H to C, of which B 
was then the holder, without endorsement to or from B under 
this special agreement, that A should sue H in a short time, 
and if H failed, B would then pay it. A brought suit against 
H in September, 1812, tried it in October, 1815, and failed to 
recover; and in October, 1816, he sued B, and declared— 
first, for the price of the land sold; and secondly, upon the 
special agreement. Held, upon the pleas of the statute of 
limitations and non assumpsit, that A could not recover upon 
either count, for the statute of limitations began to run from 
the making of the contract, as laid in the first count; and 
the laches of the plaintiff in not bringing suit against H for 
ten months discharged B upon the special agreement set 
forth in the second. Murray v. Smith, 41. 


2. In actions on penal statutes it is necessary, in the declaration, 
to name the statute or recite its provisions or refer to it in 
some manner, as by the general terms, “contrary to the 
statute in such case made and provided,” so as to give the 
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PLEAS AND PLEADING—Continued. 


party notice of the law, with the violation of which he is 
charged. Held, therefore, that a warrant against H. to 
answer 8S. “in a plea of debt of £5 for obstructing and turn- 
ing the public road leading, etc., from, etc., being one month,” 
is insufficient. Held further, that this is a defect in sub- 
stance and is not cured by verdict, nor to be overlooked in 
proceedings before a justice of the peace in which mere mat- 
ters of form are not regarded. Scroter v. Harrington, 192. 


3. In an action against husband and wife for a libel, the declara- 
tion had two counts; in the first, it was charged that the 
defendants combined and contrived to cause it to be believed 
that the plaintiff was a “sot and common drunkard.” In the 
second, it is charged that the defendants, “further contriving 
and intending as aforesaid,” composed, etc., the libel, ete., 
with inuendos, applying the words to the plaintiff. Upon the 
plea of not guilty a verdict was found for the plaintiff upon 
the second count only. It was held that the words “further 
contriving and intending as aforesaid” refer to the allega- 
tion contained in the introductory part of the first count, and 
constitute a sufficient averment in the second count, “that 
the defendants contrived and intended to cause it to be be- 
lieved that the plaintiff was a sot and common drunkard,” 
without repeating those words in the second count. Frazier 
v. Felton, 231. 


4. Wherever injury is done to goods in the actual possession of a 
servant, carrier or bailee, if the owner have the immediate 
right of possession he may sue for such injury in his own 
name; therefore, where A loaned a horse to B, during the 
will of A, and the horse is seized by virtue of an execution 
against B, A may maintain trespass against the officer refus- 
ing to deliver him up. White v. Morris, 301. 


5. A count against an executor, charging bim upon his promise 
as executor, may be joined with a count upon promises of 
his testator. Gregory v. Hooker, 394. 


6. Tenants in common may recover on a joint demise. Niron v. 
Potts, 469. 


7. Possession alone is sufficient to maintain, trespass against a 
wrongdoer. Myrick v. Bishop, 485. 


Vide Bills of Exchange, 2; Indictment, 7. 





POSSESSION. Vide Fraud, 1; Land, 4. 


PRACTICE. 


1. If a party to a cause in the Supreme Court die pending the suit 
there, his representative may be made a party by process 
from that Court. Justices v. Crawford, 16. 


2. When a cause is once ordered to the Supreme Court, that 
Court acquires jurisdiction, and the Superior Court cannot 
take any farther step in it. The Supreme Court, therefore, 
will not regard any subsequent proceedings in the court be- 
low. Murray v. Smith, 41. 


Vide New Trial, 4. 
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PRISONER. Vide Sheriff, 3. 
PROBATE. Vide Wills, 1; Evidence, 7. 


PUBLIC OFFICERS. 

It is the duty of public officers who are paid for their services to 
furnish blanks to be executed by individuals who have busi- 
ness to transact with them in their official capacities. Mann 
v. Vick, 427. 


REASONABLE TIME. 


“Reasonable time” means that a party shall do an act as soon as 
he conveniently can; and it seems the court is to judge of 
that. Murray v. Smith, 41. 


RECEIPT. 


1. A paper writing in these words, “Received of J. D. his book 
account in full,” is a receipt for money within the act of 1801, 
ch. 6, it being proved that at the day it bears date, J. D. was 
indebted to J. L. in a sum of money upon open account. So, 
likewise, these words, “Received the above in full” at the 
foot of an account. S. v. Dalton, 3. 


2. All debts are to be understood as received or paid in money, 
unless explained by other circumstances. Jbid. 


RECEIVER OF STOLEN GOODS. 


A receiver of stolen goods, under the value of twelve pence, who 
is tried and found guilty, when the thief has never been pros- 
ecuted, but is running at large amenable to process, is not 
liable to be punished, and no sentence can be pronounced 
against him. WS. v. Goode, 463. 


RECORD. 


1. A record is deemed by law authentic beyond all contradiction, 
and when regularly certified by the proper officer it is con- 
clusive upon the plea of nul tiel record. Austin v. Rodman, 
71. 


. But where a clerk made an entry, by order of the judge of the 
court, in the record of a cause the day after term, and at the 
next succeeding term a motion was made to strike the same 
out: Held, that such entry is, in fact, no part of the record, 
and that the court should order it to be annulled and ex- 
punged. Held also, that the affidavits of the party and the 
clerk will be heard in support of such motion. Ibid, 


3. But, held by one judge, that although such entry is, in fact, no 
part of the record, yet if it appear upon the record duly cer- 
tified by the clerk, it is conclusive, and no proof can be 
heard against it, nor can the court order any alteration in it. 
As, however, the clerk wrongfully made it, he may expunge 
it and restore the record to the truth; and if he will not, but 
issues process on it, he will act upon it at his peril. Ibid. 


. Where a suit was referred to arbitrators, who returned their 
award in vacation, when the clerk entered it on the record 
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RECORD—Continued. 


as a judgment rendered in court, such entry was ordered to 
be expunged and the whole proceeding was held to be void in 
law ; and this, although the party to be affected by the entry 
gave a subsequent release of errors, for the consent of par- 
ties, can never alter the law. Tisdale v. Gandy, 282. 


5. Where a record states that a ven. ex. was returned on the 
first day of the term, satisfied by the sale of land, and it 
appears from the case that the sale was actually made on 
the second day of the term, it will be presumed that the 
clerk made such entry on the record with reference to the 
legal fiction, that the sessions consist of but one day. Lanier 
v. Stone, 329. 


6. Where, on the return of a constable that he had levied on land, 
a ven. ex. was moved for, and it appears from the record that 
a writ issued as follows, “ordered by the court that the lands, 
etc. (describing them), levied on by the constable, be sold,” 
though the order of sale and the paper called a ven. ex. are 
blended together, yet it sufficiently appears from the record 
that there was such an order. Ibid. 


RECOVERY. 


A purchases a tract of land and sells it to B. B is evicted by a 
better title. As soon as the fact is ascertained by A, he may 
immediately make compensation to B, and sue his own ven- 
dor, without any recovery at law by B against him. Herrin 
v. McEntyre, 410. 


REGISTRATION. Vide Sale, Bill of, 1. 


REMOVAL OF CAUSES. 


1. It is not competent for owners of slaves, or their counsel, to 
consent to the removal of a criminal cause against such 
slave; it cannot be otherwise removed than on affidavit. S. v. 
Poll, 442. 


2. Where a suit is commenced in the county court and removed 
by consent into the Superior Court, such removal is good, 
provided the suit be one of which the Superior Court may 
entertain jurisdiction. West v. Kittrell, 493. 


RETAILERS. Vide Indictment, 5. 


SALE, BILL OF. 


Under the act of 1792 a sheriff's bill of sale for a slave is like 
the bill of sale of any other person; and when the purchaser 
takes the actual possession of the slave the conveyance must 
be recorded in the county where such purchaser resides. 
Palmer v. Popelston, 307. 


* SEQUESTRATION. 


The affidavit on which an order of sequestration is awarded 
should state positively the existence of the facts on which 
the application is grounded, or if only matter of belief, the 
grounds of that belief. Hdwards v. Massey, 359. 
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SET-OFF. Vide Mesne Profits, 1. 


SHERIFF. 
1. When a return to an execution against land is signed by a 
deputy sheriff, but the deed to the purchaser is executed by 
the sheriff, it is a ratification of the acts of his deputy, and a 
title thus consummated cannot be impaired by the return of 
the execution. Lanier v. Stone, 329. 


2. In debt on sheriff's bond for escape, it is proper for the jury 
to consider the damages really sustained by the escape; and 
they are not bound to give the whole sum due from the 
original debtor. Governor v. Matlock, 425. 


3. Where a prisoner desirous of being admitted to the prison 
bounds applies to the sheriff, and offers to prepare a bond 
with ample security, and the sheriff refuses to admit him to 
the rules or to take any bond, such conduct on the part of 
the sheriff is a waiver of any further act to be done by the 
prisoner, even supposing the law required him to prepare 
and tender a bond. Mann v. Vick, 427. 


Vide Public Officers, 1. 


SLAVES. 
1. Under the act of 1784, relative to the transfer of slaves, a 
transfer by parol is good as between the original parties 
and volunteers under them, and is void only when creditors 
and purchasers are concerned. Lynch v. Ashe, 338. 

2. Notwithstanding the act of 1741 a slave tried for a capital 
crime may be convicted on the testimony of a slave, though 
uncorroborated by pregnant circumstances. S. v. Ben, 434. 


SUBSTANCE. Vide Pleading, 2. 
SURVEY. Vide Land, 2. 

TAXATION. Vide Constitutionality of Laws, 2. 
TITLE. Vide Sheriff, 1. 

TRAVERSE. Vide Inquisition, 3, 5. 

TRESPASS. Vide Pleas and Pleading, 4, 7. 
TRUSTEES. Vide Administrators and Executors, 5. 
USURY. 

A, residing in North Carolina, contracted in New York a debt 
with B, who lived in that place; afterwards, A paid to the 
agent of B in North Carolina a part of the debt, and credit 
having been given him for four months for the balance, * 
interest at the New York rate (7 per cent) was calculated on 
the balance for four months and added thereto, and for that 


sum A gave his bond. Held, that this bond was not contrary 
to the usury laws of North Carolina. McQueen v. Burns, 476. 


304 

















INDEX. 





VERDICT. 
1. A verdict which finds a fact contrary to a legal presumption 
is repugnant and void. Tate v. Southard, 45. 


2. In a case of trespass to a man’s possession, attended with cir- 
cumstances of aggravation, such as wantonly exposing a crop 
to the incursions of cattle, this Court will not, on the ground 
of excessive damages, disturb a verdict giving the highest 
price at which the crop might have been sold. Denby v. Hair- 
ston, 315. 


Vide Jury, 3; Pleas and Pleading, 2 
WARRANTY. Vide Covenant, 1. 


WILL. 


1. In a petition to have a probate of a will set aside and a re- 
probate in solemn form, all the heirs at law and distributees 
need not be made parties. It is sufficient if the petition be 
brought by one of them, and all the executors, devisees and 
legatees claiming under the will be made defendants. Odom 
v. Thompson, 58. 


2. Where a will is found in the drawer of a bureau, commonly 
kept locked, in which the testator’s wife was in the habit of 
keeping her money, jewels, etc., and which the testator 
pointed out as the place of depositing his will, it is found 
among his valuable papers or effects within the meaning of 
the act. Harrison v. Burgess, 384. 


3. The signature of subscribing witnesses is no part of a_ will, 
and if there be but one to a will of lands it may be proved. to 
be all in the testator’s handwriting and to have been found 
among his valuable papers or effects. Jbid. 


Vide Evidence, 7; Baron and Feme, 2. 


WITNESS. 

1. If a witness is proved to be a minister of the gospel, that fact 
may with propriety be mentioned to a jury, but it does not 
necessarily entitle his testimony to more weight than that of 
another man. Sneed v. Creath, 309. 


2. The testimony of a witness taken down in writing by a magis- 
trate cannot, on the trial of the same matter in court, be used 
as evidence in chief, particularly when the witness is present, 
but may be used to show contradictory statements made by 
him. S. v. McLeod, 344. 


Vide Handwriting, 1, 2, 3, 5; Wills, 3. 


WOODS. 
The Acts of 1777, ch. 25, and 1782, ch. 29, do not apply to cases 
of burning woods from necessity, but only to voluntary firing. 
Held, therefore, that one who sets fire to woods by necessity 
need not take “effectual care,” nor any care, to extinguish it, 
so far as regards the penalty inflicted by those statutes, 
though he may be liable to an action on the case for the dam- 
ages actually sustained by another. Tyson v. Rasberry, 60. 
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